Summary of
DOT Rule on Nondiscrimination on Basis of Disability in Air Travel
Note:  The following summary is designed to facilitate review of DOT’s final rule on Part 382 (73  Fed. Reg. 27614 et seq., May 13, 2008).  The summary is not a substitute for the text of the rule itself, which RAA urges members to  review carefully, along with guidance in the rule’s preamble and section-by-section analysis.
Applicability.  Except as otherwise provided in individual provisions, Part 382 applies to all U.S. carrier operations and aircraft, regardless of where those operations take place.  (With respect to foreign air carriers, Part 382 applies only to flights operated that begin or end at a U.S. airport and to aircraft used for those flights.)  (Sec. 382.7)
Waivers for Conflicts with Foreign Law.  Section 382.9 creates a conflict of laws waiver mechanism for foreign carriers related to conflicts with legally binding foreign legal mandates.  
Equivalent Alternative Determinations.  Section 382.10 adds the concept of “equivalent alternative,” meaning “a policy, practice, or other accommodation that provides substantially equivalent accessibility to passengers with disabilities, compared to compliance with a provision of” Part 382.  U.S. or foreign carriers seeking such a determination must show that the proposed policy, practice, accommodation, or piece of equipment “really provide[s] substantially equivalent accessibility” for passengers with disabilities than compliance would provide.  Alternatives that provide less accessibility or impose greater burdens on such passengers won’t be considered equivalent alternatives.  This section is structured to encourage carriers to file timely requests.
· If a carrier submits its request within 120 days after publication of the final rule in the Federal Register (which occurred on May 13, 2008), DOT will try to respond before the rule’s effective date and the carrier can continue the relevant policy or practice until DOT responds.  (A U.S. carrier subject to the current rule couldn’t begin implementing an equivalent alternative it had requested within the 120-day time period until the new rule goes into effect, since the current rule doesn’t provide for equivalent alternatives.)
· If a carrier submits its request more than 120 days after May 13, 2008, the carrier must comply with the relevant provision until DOT responds.
· The rule provides instructions for seeking these determinations.

Contractor Compliance.  A carrier that contracts out any functions concerning passengers with disabilities must ensure that the contractors comply with the provisions of Part 382, as if the carrier were performing the functions itself.  Assurances and contract conditions in agreements between carriers and contractors are a key measure to carrier compliance with this requirement, and noncompliance with such contract conditions by the contractor must be a material breach of the contract.  DOT expects carriers to monitor contractor performance and take appropriate action against contractors that breach their contracts by failing to comply.  (Sec. 382.15)
Medical Certificates/Communicable Diseases.  As a general matter, carriers may not exclude or impose requirements or conditions on a passenger because that  passenger has a communicable disease, but if the passenger poses a “direct threat” (meaning “a significant risk to the health or safety of others that cannot be eliminated by a modification of policies, practices, or procedures, or by the provision of auxiliary aids or services”), the carrier may take appropriate action to safeguard the health and safety of other persons on the flight.  

· Carriers may impose travel restrictions and/or require a medical certificate if a passenger presents with a communicable disease that was both readily transmitted in the course of a flight and which had serious health consequences (for example, SARS, but not AIDS or a cold).  Carriers can also conduct additional medical reviews (by medical personnel) of a passenger and, notwithstanding a medical certificate, restrict travel under some conditions. 
· Oxygen users and people traveling in a stretcher or incubator may be required to produce a medical certificate.  Such a certificate may also be required if carrier personnel have a reasonable doubt that someone can complete the flight safely without requiring extraordinary medical assistance.  
· A medical certificate must be recent (that is, within 10 days of the passenger’s departing flight).
(Secs. 382.21 and .23; Sec. 382.117(e), permitting carriers to require passengers traveling with emotional support or psychiatric service animals to provide certain documentation; see 73 Fed. Reg. at 27648-49) 
Advance Notice.  Carriers may not require a passenger with a disability to provide advance notice of the fact that he or she is traveling on a flight.  However, for some services or accommodations, carriers may require up to 48 hours’ advance notice before the scheduled departure time of a flight and a check-in time one hour before the general public’s check-in time.  If the passenger with a disability meets the advance notice and check-in time requirements, the carrier must provide the requested accommodation; if not, the carrier must still provide the accommodation if it can do so by making reasonable efforts without delaying the flight. 
· Most of the services or accommodations for which a carrier may require advance notice are the same as those under the existing Part 382 (for example, transportation of an electric wheelchair on a flight scheduled on an aircraft with fewer than 60 seats, or accommodation for a group of 10 passengers with a disability who make reservations to travel as a group). 
· For onboard use of supplemental oxygen, advance notice may be required whether the carrier provides the oxygen or the passenger brings his or her own portable oxygen container (POC) for use during the flight; and, when requesting carrier-supplied supplemental oxygen, advance notice of up to 48 hours for domestic flights and up to 72 hours for international flights may be required. 
· New situations for which advance notice may be required include transportation of an emotional support or psychiatric service animal, transportation of any service animal on a flight scheduled to take eight hours or more, and accommodation of an individual who has both severe vision and hearing impairments. 
(Secs. 382.25 and .27; see 73 Fed. Reg. at 27649)
Safety Assistants.  The existing Part 382 limitations on the ability of carriers to require passengers with disabilities to travel with attendants (now called "safety assistants") are retained.  Passengers retain primary responsibility for making the determination if they can travel independently, but carriers can overrule that determination in a limited set of circumstances and require a safety assistant (that is, someone who would assist the passenger to exit the aircraft in case of an emergency evacuation or to establish communication with carrier personnel for purposes of the required safety briefing).  In such a case, the carrier must bear the cost of the safety judgment that it makes.  If the carrier itself doesn’t provide the safety assistant, it must accept someone designated by the passenger, provided that person is capable of assisting the passenger in an evacuation.  

· As to a passenger with a severe mobility impairment, the criterion for permitting the carrier to require a safety assistant is clarified to address circumstances where the passenger is unable to physically assist in his or her own evacuation.
· As to a passenger with severe hearing and vision impairments, the basic principle is that if the person is able to establish adequate communication with the carrier for purposes of receiving the safety briefing and the carrier nonetheless decides to overrule the passenger's assessment that he or she can travel independently, the carrier must bear the cost of transporting the safety assistant it requires.  To permit the carrier to confirm that the passenger had such a means of communication available, the carrier may require the passenger to self-identify 48 hours before a flight.  In the case of code-share flights, the carrier whose code is used must inform the operating carrier that a passenger with severe hearing and vision impairments has provided notice 48 hours in advance of his or her intent to travel without a safety assistant.
· As to a passenger with a mental impairment (such as Alzheimer's disease), it is the passenger (not someone accompanying the passenger to the airport) who must be able to understand safety instructions from the crew. 
(Sec. 382.29; see 73 Fed. Reg. at 27649-50)
Charges for Services or Accommodations.  Carriers may not impose charges on passengers for accommodations required by Part 382, but they may charge such passengers for a service that the rule doesn’t require (including for carrier-supplied oxygen, which isn’t required by the final rule).  (See Sec. 382.31) 
· Although the issue of carrier website accessibility requirements has been deferred until the forthcoming SNPRM, the final rule provides that if a carrier charges people who make reservations by phone or in person more than people who make reservations on the website, this surcharge cannot be applied to persons with disabilities who must make reservations by another means because the website is inaccessible to them.  
· Similarly, any “web only” discounts or special offers available to passengers on the carrier’s website must be offered to passengers with disabilities who cannot use the website when those passengers seek to book a flight by other means. 
(See 73 Fed. Reg. at 27650)

Flight-Related Information.  The flight information that must be provided to qualified individuals with disabilities is described in Section 382.41 and is similar to that required by the existing rule.  (See 73 Fed. Reg. at 27650)
Information for Individuals with Hearing or Vision Impairments.  If a carrier provides telephone reservation and information service to the public, this service must be available to individuals who use a text telephone (TTY), either via TTY, voice relay or other available technology as prescribed in the rule.  Those requirements don’t apply in any country in which the telecommunications infrastructure doesn’t readily permit compliance.  (Sec. 382.43; see 73 Fed. Reg. at 27650) 
Information for Passengers on Part 382.  U.S. carriers must keep a copy of Part 382 at each airport they serve and make it available to anyone who asks for it. An English version of the rule suffices.  Carriers providing information to the public on a website must put information on their websites advising consumers that they can obtain a copy of Part 382 in accessible format from DOT and instructing how to do so.  (Sec. 382.45; see 73 Fed. Reg. at 27651))

Airport Accessibility.  While the substance of airport facility accessibility requirements is the same for U.S. and foreign carriers, some aspects of those requirements vary depending on whether the facility is located in the U.S. or a foreign country.  
· U.S. facilities that a carrier owns, controls or leases must meet specified requirements under the Americans with Disabilities Act (ADA).  There must be an accessible path between the gate and boarding area when level entry boarding isn’t available to an aircraft.  Inter-terminal and intra-terminal transportation owned, leased or controlled by a carrier at a U.S. airport must meet DOT ADA rules (and a new requirement at U.S. airports is to provide, in cooperation with the airport operator, animal relief areas for service animals accompanying passengers departing, arriving or connecting at a U.S. facility). 
· Carriers at U.S. airports must also enable captioning on televisions and audio-visual displays that are capable of displaying captions in any area where passengers have access.  Such captioning must be “high contrast” (meaning “at least as easy to read as white letters on a consistent black background”).  
· At foreign airports (to which the ADA Accessibility Guidelines don’t apply), Part 382 applies a performance requirement to ensure that passengers with a disability can readily use the facilities the carrier owns, leases or controls at the airport.  U.S. and foreign carriers have one year after the effective date to comply at foreign airports and may rely on the facility accessibility services provided by airport operators at foreign airports, supplementing where needed to ensure full compliance.  
(Sec. 382.51; see 73 Fed. Reg. at 27651)
Information for Deaf/Hard-of-Hearing Passengers in Airports.  The Deaf/ Hard-of-Hearing NPRM proposed requiring carriers to provide the same information promptly to deaf, hard-of-hearing and deaf-blind individuals in airport terminals that are provided to other members of the public when such individuals identify themselves as needing visual or auditory assistance, or both.  The proposed requirement would have applied at each gate, baggage claim area, ticketing area or other terminal facility that carriers own, lease or control at any U.S. or foreign airport.  The final rule:  (1) eliminates the requirement to provide the specified information to deaf-blind passengers; (2) limits the requirement to gates, ticketing areas, and customer service desks; and (3) adds a provision for information about baggage. Where a U.S. airport has actual control over the gates, ticketing areas or customer service desks, the airport and the carrier are jointly responsible.  The self-identification requirement is retained, as is the “prompt” standard, meaning information should be provided to self-identifying passengers as close as possible to the time that the information is transmitted to the general public; baggage information must be provided no later than when it is transmitted to other passengers.  (Sec. 382.53; see 73 Fed. Reg. at 27640-41)
Automated Kiosks.  Accessibility of automated kiosks is deferred to the SNPRM. In the meantime, if existing kiosks are inaccessible to persons with disabilities, carriers must ensure equal treatment for them (e.g., by allowing them to come to the front of the line at the check-in counter or having carrier personnel assist the passenger at the kiosk).  (Sec. 382.57; see 73 Fed. Reg. at 27619)

Movable Armrests.  (This provision applies to aircraft with 30 or more passenger seats.)  Armrests on at least half the aisle seats in rows containing seats in which passengers with mobility impairments are permitted to sit under FAA rules must be movable (exit rows and other rows in which FAA rules forbid persons with a mobility impairment to sit don’t count in the base for this calculation or need movable armrests).  The proportionality requirement applies in all classes of service.  If the seats in a given class of service can be accessed by a wheelchair user without a moveable aisle armrest being provided, the carrier may request an equivalent alternative determination.  Guidelines for such a request are provided. Carriers aren’t required to retrofit cabins of existing aircraft to install movable armrests.  However, if a carrier replaces any of an aircraft’s aisle seats with newly manufactured seats, at least half the replacement seats must have movable armrests.  (Sec. 382.61; see 73 Fed. Reg. at 27652)
Accessible Lavatories.  This requirement still applies only to aircraft with more than one aisle (although DOT says it’s interested in ongoing research related to accessible lavatories on single-aisle aircraft).  (Sec. 382.63)
On-Board Wheelchairs.  In aircraft with more than 60 passenger seats, carriers must provide an on-board wheelchair if the aircraft has an accessible lavatory.  In an aircraft with 60 or more seats but no accessible lavatory, the carrier must provide an on-board wheelchair on the request, with advance notice, of a person who can use the inaccessible lavatory but can’t reach it without use of an on-board wheelchair.  (Sec. 382.65; see 73 Fed. Reg. at 27653)
Priority Cabin Space for Wheelchairs.  Carriers are no longer required to stow any kind of electric wheelchair in the cabin; only manual wheelchairs are required to be stored there.  For aircraft with 100 or more passenger seats, there must be a priority space in the cabin capable of stowing at least one adult-size manual wheelchair of specified dimensions.  (Sec. 382.67; see 73 Fed. Reg. at 27653)
In Flight Audio and Video Services.  All new videos, DVDs and other audio-visual displays played on aircraft for safety purposes, and all such audio-visual displays played on aircraft for information purposes that were created under the carrier’s control, must be high-contrast captioned.  The captioning need only be in the predominant language(s) in which the carrier communicates with passengers on the flight.  This provision goes into effect 180 days after the effective date of the rule with respect to safety videos and 240 days after the effective date with respect to information rules.  No rule is adopted on entertainment displays, and this issue is deferred until the SNPRM mentioned above.  (Sec. 382.69; see 73 Fed. Reg. at 27653)

Seating Accommodations of Persons with Disabilities.  Carriers must provide specified seating accommodations to self-identified passengers described in Section 382.81(a)-(d) when such seating exists on the aircraft being used.  Carriers must provide a seat that will accommodate a passenger with a disability besides those specified when the passenger self-identifies and requests the accommodation for readily access to and use of the carrier’s air transportation service.  (Sec. 382.85)  Other requirements related to seating for passenger with disabilities are outlined in Secs. 382.81-.87.

Enplaning, Deplaning, and Connecting Assistance.  Carriers must provide enplaning, deplaning and connecting assistance to passengers with disabilities "promptly" (no time limit is specified).  The carrier’s assistance responsibility starts at the terminal entrance and goes through the airport to the gate for a passenger arriving to take a flight, and vice-versa for a passenger leaving the airport after a flight.  Deplaning personnel and boarding chairs should be available to deplane the passenger as soon as other passengers have left the aircraft.   
· Responsibility for connecting assistance rests with the carrier on which the passenger arrives at an airport, although DOT doesn’t object to contractual agreements between carriers that delegate such assistance to the connecting carrier.  Carrier or contract employees assisting a passenger must permit brief en route stops at a restroom or food service location if a passenger self-identifies as a person with a disability needing this service.  However, the employee isn’t required to detour to a different route, provide personal care attendant services to the passenger or incur an unreasonable delay.  
· Carriers must give persons with disabilities requiring assistance an opportunity to pre-board (although no general pre-boarding announcement about pre-boarding is required in the gate area).  
· While providing assistance to passengers with a disability in moving through a terminal, carrier/contract employees must help transport carry-on and gate-checked baggage only for passengers who can’t  carry their own items because of their disability, and the employees may request credible verbal assurances (or documentation) about the pertinent disability.
· Carriers/contractors may not leave a passenger unattended in a wheelchair or other device in which the passenger isn’t independently mobile for more than 30 minutes.

·  In U.S. airports, a carrier must upon request and in cooperation with the airport operator, escort a passenger to a service animal relief area. In a foreign airport at which enplaning, deplaning or connecting assistance is provided by the airport operator rather than carriers, a carrier may rely on the services provided by the airport operator to meet these requirements but have to supplement them if they don’t fully comply with Part 382.

(Secs. 382.91-.97; .101; .105; see 73 Fed. Reg. at 27620-21)

Services on Aircraft.  These requirements are described in Sections 382.111-.115, and parallel the existing rule.  Personal care services (e.g., in actual eating and drinking) aren’t required, but more limited assistance (e.g., in opening packages) is required.
Service Animal Issues.  Sec. 382.117 and the Appendix to Part 382 expand guidance on the general rule that service animals must be allowed to accompany their users.  Carriers may not  deny or restrict service to a passenger with a disability because doing so may offend or annoy other persons, and this principle applies to concerns about passengers who have allergies not rising to the level of a disability or cultural or personal objections to being on the same aircraft with a certain service animal.    
· The only acceptable reason for prohibiting a service animal to accompany its user at the user’s seat is that the animal will block a space that (based on FAA or equivalent foreign safety regulations) must remain unobstructed.  In that case, the carrier must allow the passenger and the animal to sit elsewhere in the aircraft, if such a seat exists.  

· Use of emotional support and psychiatric service animals is limited to persons with a diagnosed mental or emotional disorder, and the rule permits carriers to insist on recent documentation from a licensed mental health professional to support the passenger's desire to travel with such an animal.  To permit the assessment of the passenger's documentation, carriers may require 48 hours' advance notice of a passenger's wish to travel with an emotional support/psychiatric service animal.  
· Certain creatures (e.g., rodents or reptiles) never need be accommodated as service animals.  For others (e.g., miniature horses, pot-bellied pigs, monkeys), a carrier may make a judgment call about whether any factors (such as size or weight of the animal; threat to the health and safety of others; or, significant disruption of cabin service) preclude carrying the animal.  Otherwise, carriers have to allow the animal to accompany its owner on the flight.  Any denial of transportation to a service animal must be explained in writing, to the passenger within 10 days. 

(See 73 Fed. Reg. at 27655)

In-Flight Information for Individuals with Vision or Hearing Impairments.  Carriers must ensure that passengers with a disability who identify themselves as needing visual or hearing assistance have prompt access to the same information provided to other passengers on the aircraft.  In providing this information, carriers aren’t required to take steps that would interfere with crewmembers’ safety duties. (Sec. 382.119; see 73 Fed. Reg. at 27655-56)
Stowage of Wheelchairs and Other Assistive Devices.   Sections 382.121-.131 address stowage of wheelchairs, other mobility aids and other assistive devices in the aircraft cabin and/or cargo compartment.  For example: 
· Mobility aids and other assistive devices permitted in the aircraft cabin are described in Section 382.121. 
· Carriers may not disconnect the battery on wheelchairs or other mobility devices equipped with a non-spill able battery completely enclosed within a case or compartment integral to the design of the device unless a PHMSA or FAA safety regulation requires doing so. (Sec. 382.127(e)) 
· Carriers may require passengers with a disability wishing to have a battery-powered wheelchair or similar mobility device transported on a flight to check in 60 minutes before the general check-in time for passengers.  (Sec. 382.127(b))
· Only devices that fit in the baggage compartment and meet applicable hazmat and other safety rules must be carried.  If the size of the compartment doesn’t permit a wheelchair to be carried upright safely without risk of serious damage to the wheelchair, or a load imbalance caused by a large wheelchair in a small baggage compartment may violate weight and balance safety requirements, carriers can decline transportation of the item on that flight and should assist the passenger in identifying a flight using an aircraft that can accommodate the chair.  (Sec. 382.125(b))
Accommodations for Passengers Who Use Oxygen Devices.  Except for on-demand air taxi operators, a U.S. carrier conducting passenger service must permit an individual with a disability to use in the cabin during air transportation, a ventilator, respirator, continuous positive airway pressure machine (CPAP), or an FAA-approved POC on all flights operated on aircraft originally designed to have a maximum passenger capacity of more than 19 seats.  This requirement applies only if the device meets FAA requirements, displays a manufacturer’s label showing it meets those requirements and can be stowed and used in the cabin consistent with applicable TSA, FAA and PHMSA regulations.  (Sec. 382.133(a); see 73 Fed. Reg. at 27656)
Testing and Labeling of Electronic Respiratory Assistive Devices.  Reversing the approach proposed in the oxygen NPRM, the final rule puts the burden of testing a ventilator, respirator, CPAP machine or POC for interference with the navigation or communication systems of aircraft on the manufacturers of those assistive devices, rather than on carriers.  (FAA is considering whether to issue a NPRM requiring manufacturers who want to market their products for passenger use on aircraft to test those devices against FAA-prescribed standards and label devices so tested.  In the meantime, the label must indicate that the device complies with RTCA standards and meets FAA requirements.)  (Sec. 382.133; see 73 Fed. Reg. at 27630) 

Information for Passengers Who Use Oxygen Devices.  While carriers aren’t required to produce a central list of approved or disapproved devices, carriers are required (through their reservation agents) to inform passengers of the maximum weight and dimensions of a device that can be accommodated in the aircraft cabin, the requirement that an electronic respiratory assistive device be labeled appropriately, any requirement for advance check-in or to contact the carrier before the scheduled departure to learn the expected maximum duration of the flight, the requirement to bring an adequate number of fully charged batteries to power the electronic respiratory device and to ensure that extra batteries are packaged properly, and the requirement that an individual who wishes to use a POC provide a physician's statement.  In a code-share situation, the carrier whose code is used on the flight must either advise an individual who inquires about using his/her respiratory device onboard an aircraft to contact the carrier operating the flight for information about its requirements for use of such device in the cabin or provide such information on behalf of the code-share carrier operating the flight. (Sec. 382.133(c)-(e); see 73 Fed. Reg. at 27631)
Seating Accommodations for Passengers Using Oxygen Devices.  The final rule doesn’t require carriers to allow users of respiratory assistive devices to plug their devices into the aircraft's power supply or to provide priority seating near such outlets.  Nevertheless, DOT encourages carriers to permit passengers to hook up the four types of respiratory assistive devices to the aircraft electrical power supply where the carrier is confident that the electrical outlet on the aircraft will provide uninterrupted service.  (See 73 Fed. Reg. at 27633)
Batteries.  Carriers may require an individual who uses a ventilator, respirator, CPAP machine or FAA-approved POC to bring an adequate number of fully charged batteries onboard to operate the device for not less than 150% of the expected maximum flight duration.  Carriers may deny boarding, on the basis of safety, to an individual who doesn’t carry the number of fully charged batteries prescribed in the rule or properly package the extra batteries needed to power his/her device.   However, a carrier may not deny boarding due to an inadequate number of batteries unless the carrier can provide information from a reliable source demonstrating that the number of batteries the passenger has supplied will not provide adequate power for 150% of the expected maximum flight duration.  The requirement for an adequate supply of batteries doesn’t apply if the individual will be using carrier-supplied oxygen during the flight.  Further, if the carrier denies boarding to an individual, the carrier must provide the individual a written statement of the reason for the refusal within 10 days of the incident.  (Sec. 382.133(f); see 73 Fed. Reg. at 27633)
Carrier-Supplied Oxygen.  DOT is deferring action on its proposal to require U.S. carriers operating aircraft that conduct passenger-carrying service with at least one aircraft having a designed seating capacity of more than 60 passengers (and foreign carriers serving the U.S.) to provide free in-flight medical oxygen.  In the meantime, carriers may continue charging for in-flight medical oxygen that they choose to provide.  (See 73 Fed. Reg. at 27634)
Training.  Training requirements are the same as under the existing Part 382, and they are outlined in Sections 382.141 and .143.  Employees of U.S. carriers that have already received initial training must be trained on changes to Part 382 at their next recurrent training after the rule goes into effect or within one year after the effective date of the rule, whichever is earlier.  New crewmembers must be trained before assuming their duties.  Other employees new to a position must be trained within 60 days of starting their jobs.  U.S. carriers must complete training for Complaints Resolution Officials (CROs) about changes in Part 382, by the effective date of the rule.  
· Carriers must incorporate procedures implementing Part 382 requirements into their manuals but need not submit the materials or a certification of compliance to DOT for review.  
· Training records must be retained for three years and made available to DOT upon request.
(Sec. 382.141-.145)
CROs and Complaints.  These requirements are set forth in Sections 382.151-.159.  U.S. carriers must make a CRO available in person or via telephone at each airport the carrier serves, at all times the carrier operates at the airport. 

· Carriers must make passengers aware of the availability of a CRO in some circumstances even if the passenger doesn’t specifically request one.  If a CRO determines a violation has occurred, the CRO must write the complainant and describe the carrier’s corrective action; where no violation is found, the CRO must explain the determination in writing to the complainant.  

· CRO responses are due 30 days from the date of complaint.  Except for complaints DOT refers to a carrier, the carrier isn’t required to respond to a complaint transmitted more than 45 days after an alleged incident. 

5764558_1

- 2 -

