RAA Summary of 5/16/08 DOT EWR/JFK Proposal
Order Limiting Scheduled Operations at Newark Liberty International Airport (EWR) 

The Order, which becomes effective at 6 a.m. Eastern time 30 days after publication in the Federal Register, temporarily caps EWR U.S. and foreign scheduled arrivals and departures at 81 per hour through October 24, 2009 (except as provided in the Order).  DOT says the measure "will spread schedules more evenly throughout the day and allow for 30 additional operations per day over last summer."  It governs scheduled arrivals and departures at EWR from 6 a.m. through 10:59 p.m. Eastern Time, Sunday through Saturday, and assigns operating authority to conduct an arrival or departure during those hours to the U.S. or foreign air carrier identified in the appendix to the Order.  FAA rejected comments calling for an open-ended termination date, tied to adoption of a replacement rule, because the capping measure is viewed as short-term relief to congestion that EWR would otherwise experience.  To facilitate the secondary market for Operating Authorizations (OAs) during Summer 2008, FAA amended its proposal to permit the lease or transfer of OAs whenever the carrier can demonstrate that it operated the flight that corresponds to the OA at least 80% of the time during the 90-day period immediately preceding the lease or transfer. However, FAA will monitor the effect of the carriers' lease transactions with respect to their newly allocated OAs, and if it is apparent a carrier requested OAs it didn't intend to use, FAA may consider that circumstance in assessing the carrier's future representations as to needed capacity at EWR or elsewhere. While FAA doesn't anticipate the immediate availability of a significant volume of new or returned capacity at EWR, it expects the need may arise to conduct an auction of such capacity at EWR (or JFK) before the end of this calendar year. If so, FAA expects to allocate such capacity for a 5-10 year term, and notice to the interested parties will be governed by applicable procurement law, rather than by the Administrative Procedure Act.  Details on a potential auction will be disclosed when the FAA is ready to proceed with an auction, under procedures that will be published after notice and comment.

Proposed Congestion Management Rule for John F. Kennedy International Airport (JFK) and EWR 

As a companion to its separate rulemaking for LGA, FAA today issued a similar proposal to address congestion at JFK and EWR "in a way that allows carriers to respond to market forces to drive efficient airline behavior." The proposal takes into account the large number of international flights at JFK and EWR, and other characteristics of those airports. FAA proposes a 10-year rule that would extend the caps on the operations at the two airports, assign most of the slots to existing operators at the airports and create a market by annually auctioning off a limited number of slots during the first 5 years of the rule.  Two alternatives are proposed: (1) adopt a uniform mechanism for JFK and EWR under which FAA would auction off a portion of the slots each of the first 5 years of the rule and use the proceeds to mitigate congestion and delay in the New York City area; or, (2) adopt the first alternative for EWR, while at JFK the auction proceeds would go to the carrier holding the slot rather than to FAA.  Both alternatives contain provisions for minimum usage, capping unscheduled operations and withdrawal for operational need. The proposal gives all airlines operating at EWR and JFK up to 20 slots a day for the 10-year life of the rule. 
        **At EWR, under either alternative, FAA would auction 10% of slots above the 20-slot baseline annually for the first 5 years of the rule.  As a result, 96 of the total 1,219 slots at the airport would be auctioned over the 10-year span of the proposal.
        **At JFK, under the first alternative, 10% of the slots above the 20-slot baseline would be made available via an auction, and revenue from the auctions would be invested in congestion and capacity improvements for the region. Under the second alternative, the airlines would auction 20 percent of slots above the baseline and keep all the proceeds.  Depending on the option selected, between 91 and 179 slots would be affected out of 1,245 total slots at JFK.
        ** A U.S. air carrier conducting operations solely under another carrier's market control with unified inventory control would not be considered a separate carrier. The same would not be true for foreign air carriers, however; foreign air carriers with common ownership would be treated as separate carriers for purposes of slot allocation.  (The LGA SNPRM treats carriers with common ownership as a single carrier.)
        **As in the LGA SNPRM, three categories of slots are proposed at the two airports: Common Slots, Limited Slots and Unrestricted Slots. Most would be Common Slots, which would be leased for ten years and revert to FAA when the rule sunsets.  Carriers would have property rights to Common Slots, allowing the slots to be collateralized or subleased to another carrier for consideration, but Common Slots would revert to FAA under the rule's minimum usage provision and could be withdrawn for operational reasons.  Limited Slots would consist only of slots operated on a daily, year-round basis, and leases for Limited Slots would also be assigned by cooperative agreements between the FAA and carriers.  However, during each of the first 5 years of the rule, a percentage of Limited Slots would be made available by auction, at which point they would be converted to Unrestricted Slots, which are slots leased directly from FAA under the auction process under both alternatives.  Unrestricted Slots wouldn't be withdrawn by FAA either under the minimum usage provisions or for operational reasons but --like Common and Limited Slots -- would expire when the rule sunsets. Comments are sought on the percentage of slots that the agency proposed to reallocate under these proposals, and the final rule may provide for an auction of a greater percentage of a carrier's Limited Slots.
        **As noted above, each carrier at EWR and JFK would automatically be assigned up to 20 (baseline) slots. Slots above that level would be designated as Common or Limited Slots.  The number of slots to be designated as Limited (available for auction) would be calculated after subtracting each carrier's baseline number (up to 20). Under alternative 1, 10% of a carrier's remaining slots would revert to the FAA over the first five years of the rule.  FAA would auction the reverting Limited Slots, with FAA retaining proceeds of the sale.  After recouping its auction costs, FAA would spend the remainder on aviation congestion and delay management initiatives in the New York region. Under alternative 2 (at JFK) 20 percent of the remainder would become Limited Slots, and the holder of a Limited Slot would retain the proceeds of its sale in the auction (after deducting auction costs). Comments are invited on whether the 20% figure in alternative 2 should apply to EWR, even though the reallocation mechanism would be the same under the first alternative and whether alternative 2 in its entirety should be adopted at EWR.
We'll post the 100-page proposal as soon as it is published in the Federal Register.  Comments are due on or before 60 days after Federal Register publication.

        

